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On the Interpretation of the Application of Equitable Liability "in accordance with the Law"
—Centered on Article 1186 of Civil Code

Sun Dawel
Abstract: Article 1186 of the Civil Code sets forth that the application of equitable liability
must be made in accordance with a legal provision. Based on the theoretical proposition of "the gen-
eral provision and a specific clause", a new rule model is established, namely, "dual conditions"
should be met for the application of equitable liability: neither the actor nor the victim is at fault for

"

the occurrence of the harmful consequence, and the "specific clause" is satisfied. When the "specific
clause" is not compatible with the constitutive elements of the equitable liability, such model will
lead to the negation of the effectiveness of Article 1186. Although they are compatible, because
such specific clause is not exclusive, it is not impossible to restrain the abuse of the equitable liabil-
ity. In view of the root cause, the main reason for the expansion of the equitable liability is the am-
biguity of its constituent elements and the failure to strictly observe the existing constituent ele-
ments, thus restricting its application to "specific clauses" does not help restrain the expansion of
the equitable liability but leads to the logical dilemma. The expression of "in accordance with the
law" should be regarded as the limitation on the legal effect of the equitable liability, namely, the
adjustment of discretion of judges to let them determine the amount of shared loss by reference to

compensation items and standards established by the law.

Keywords: Equitable Liability; Specific Clauses; Constituent Elements; Legal Effect
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